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ATTORNEY disciplinary proceeding. Attorney's |icense

suspended.

PER CURI AM Ve review the report of the referee recomendi ng
that the license of Mchael F. Roe to practice law in Wsconsin be
suspended for six nonths as discipline for professional m sconduct.

That m sconduct consisted of his failure to act diligently and
pronptly in representing a client and keep her infornmed of the
status of her legal matter, endorsing the client's nane to a noney
order without authority to do so, failing to advise the client in
witing of his receipt of funds belonging to her and failing to
cooperate wth the Board of Attorneys Professional Responsibility
(Board) in its investigation of the client's grievance. W
determne that the recommended six-nonths |icense suspension is

appropriate discipline to inpose for that m sconduct.
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Attorney Roe filed a notice of appeal in this matter but did
not file and serve his brief wthin the applicable tineg,
notwi t hstanding a notice fromthe court to do so within five days,
failing which the appeal would be dismssed pursuant to Ws. Stat.

8 (Rule) 809.83. He did, however, file an untinely notion for an

extension of tinme to a date specific to file his brief, but when
his brief was not filed by that date, the notion was denied.
Accordingly, we dismss the appeal in this proceeding and proceed
to consider the matter on the basis of the record and the referee's
report.

Attorney Roe was admtted to practice lawin Wsconsin in 1977
and practices in Rhinelander. In 1983 the court suspended his
license for 90 days as discipline for neglecting two | egal matters,
| acki ng adequate preparation in one of them and repeatedly failing
to respond to the Board inquiring into grievances filed by his

clients. Di sciplinary Proceedings Against Roe, 115 Ws. 2d 499,

340 N W2d 553. Thereafter, he received two private reprinmands
fromthe Board: in January, 1985 for failing to communicate with a
client and in Novenber, 1990 for failing to keep a client informed
of the status of her case and for failing to cooperate with the
Board's investigation by not responding to two letters from Board
staff regarding the client's grievance.

In this proceeding, followng a disciplinary hearing, the
referee, Attorney John E. Shannon, Jr., nade the follow ng findings

of fact concerning Attorney Roe's conduct in representing a divorce
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client, who retained him in Novenber, 1988. During that
representation, the client sought Attorney Roe's advice concerning
the distribution of proceeds fromthe sale of her and her husband's
hone. Attorney Roe advised her to prepare an escrow form and give
it to the real estate conpany handling the sale. The client
prepared such a formbut Attorney Roe never saw it.

When the hone was sold in Novenber, 1989, about the time the
divorce was granted, the client received a check from the real
estate conpany for approxinmately $23,000 as her share of the net
pr oceeds. The client told Attorney Roe the ampbunt was incorrect
and that she should have received $9000 to $10,000 nore. Attorney
Roe asked her for a copy of the escrow form she had prepared and a
copy of the closing statenent of the sale. In Novenber, 1989,
Attorney Roe and the client discussed filing a civil action against
the real estate conpany for having nade an inproper allocation of
sale proceeds that was not in accord with the court's divorce
j udgmnent . At the tinme of the disciplinary hearing, Attorney Roe
had neither the escrow form nor the closing statenent in his
divorce file or in the file relating to the contenpl ated broker
[itigation.

The court's findings of fact, conclusions of |aw and judgnent
in the divorce action were entered Novenber 10, 1989, but the
client did not learn that the matter had been concluded until sone
time the follow ng spring. When she tel ephoned Attorney Roe, he

told her that the divorce was final but said he did not have copies
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of the papers. He said he would obtain copies for her but did not
do so. The client ultimately received copies of the papers from
the court.

In May, 1991, Attorney Roe nmet with his client and discussed
the status of the divorce, the anount she owed himfor his services
in the matter, which the client testified was approxi mately $5000,
and the proposed action against the real estate conpany that
Attorney Roe told her he was working on. During that discussion,
he offered to reduce his fee in the divorce matter to $3000 and to
include in that amount his services for a suit against the real
estate conpany. As in the divorce matter, there was no witten fee
agreenent nor was any part of the arrangenent put in witing.

Attorney Roe admtted that he did not do the research he
intended to do on the client's claim against the real estate
conpany and never filed an action, although he had prom sed the
client on several occasions he would. He told her in My, 1991, he
would file the action in two or three weeks and they woul d probably
be going to court in early 1992 but thereafter failed to advise the
client of the status of her claim

In Decenber, 1991, Attorney Roe received from the client's
fornmer spouse a bank noney order payable to hinself and to his
client in the anmount of $2334.27, purportedly representing the
client's share of the spouse's retirenent funds. Attorney Roe
endorsed the noney order by signing his nane and the client's nane

but without any indication that he was signing it as her attorney



No. 95-1469-D
or that he had authority to sign her nane on it. Attorney Roe told
the client in a telephone conversation that he had received the
noney order and that it mght not be for the correct anmount she was
entitled to. Attorney Roe retained the noney order until March 27,
1992, when he deposited it into his law firmis trust account. At
the disciplinary hearing, Attorney Roe acknow edged that the funds
still remained in that trust account and belonged to the client.
He stated that the reason for continuing to hold the funds was that
he wanted to resolve the client's claim against the real estate
conpany before sendi ng her the noney.

Attorney Roe took no action to determ ne whether the anount of
the noney order he received from the client's husband was the
correct amount she was entitled to. He never notified the client
in witing he had received the noney order and did not have her
witten authorization to endorse her name on it. The referee found
that apparently the client inpliedly consented to the endorsenent
after the fact when Attorney Roe telephoned her that he had
received it and would hold it while attenpting to find out if it
was in the correct anount.

On June 30, 1994, the Board asked Attorney Roe for a response
to his client's grievance. Attorney Roe did not respond to that
request or to subsequent efforts of the Board attenpting to get a
response. On Decenber 1, 1994, the Board served Attorney Roe wth
a subpoena to appear at an investigative neeting. At that neeting,

Attorney Roe acknow edged that he had no good reason for failing to
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respond tinely to the Board's requests.

Onh the basis of the foregoing facts, the referee nmade the
foll owi ng concl usi ons of |aw concerning Attorney Roe's professional
m sconduct . He failed to act wth reasonable diligence and
pronptness in representing this client, in violation of SCR
20:1.3,' and did not keep the client reasonably informed of the
status of her claim against the real estate conpany, in violation
of SCR 20:1.4(a).? Endorsing the client's nane on the noney order
knowi ng he had no authority to do so prior to depositing the funds
into hi s trust account constituted conduct i nvol vi ng
msrepresentation, in violation of SCR 20:8.4(c).® By failing to
advise the client in witing of his receipt of funds belonging to

her, he violated SCR 20:1.15(b).* Finally, his failure to

! SCR 20:1.3 provides: Diligence
A lawyer shall act with reasonable diligence and pronptness in
representing a client.

2 SCR 20:1.4 provides, in pertinent part: Comunication

(a) Alawyer shall keep a client reasonably informed about the
status of a matter and pronptly conply with reasonabl e requests for
i nformation.

8 SCR 20:8.4 provides, in pertinent part: M sconduct
It is professional msconduct for a | awer to:

(cj éngage in conduct involving dishonesty, fraud, deceit or
m srepresent ati on.

“ SCR 20:1.15 provides, in pertinent part: Saf ekeepi ng
property

(b) Upon receiving funds or other property in which a client
or third person has an interest, a |awer shall pronptly notify the
client or third person in witing. Except as stated in this rule
or otherwise permtted by law or by agreenent with the client, a
| awyer shall pronptly deliver to the client or third person any

6
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cooperate with the Board in its investigation of the client's
gri evance viol ated SCR 21.03(4)° and 22.07(2).°

As discipline for that professional msconduct, the referee
recommended that the court suspend Attorney Roe's license to
practice law for six nonths, explicitly taking into account the
prior discipline inposed on Attorney Roe. In addition to the
i cense suspension, the referee recommended that Attorney Roe be
required to pay the client $2334.27 plus interest at the legal rate
dating from March 27, 1992 to date of paynment and that he do so
within 10 days, failing which his license be suspended until
paynment is nmade. In this regard, the referee noted that at the
disciplinary hearing in Decenber, 1995, Attorney Roe acknow edged
that there was no dispute that his client was entitled to the funds
(..continued)
funds or other property that the client or third person is entitled
to receive and, upon request by the client or third person, shall
render a full accounting regardi ng such property.

®> SCR 21.03 provides, in pertinent part: General principles.

(43 'Every attorney shall cooperate with the board and the
admnistrator in the investigation, prosecution and disposition of
grievances and conplaints filed wth or by the board or
adm ni strator.

® SCR 22.07 provides, in pertinent part: Investigation.

(Zj 'During the course of an investigation, the admnistrator
or a commttee may notify the respondent of the subject being
investigated. The respondent shall fully and fairly disclose all
facts and circunstances pertaining to the alleged m sconduct or
medi cal incapacity within 20 days of being served by ordinary mnail
a request for response to a grievance. The admnistrator in his or
her discretion may allow additional tine to respond. Failure to
provide information or msrepresentation in a disclosure is
m sconduct . The adm nistrator or commttee may nake a further
i nvestigation before nmaking a recomendati on to the board.

7
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and that she had not received any portion of them At the hearing
he offered to give Board counsel a check in the full anount of
t hose funds but did not do so.

Wen the referee learned that Board counsel had notified
Attorney Roe on February 29, 1996 that the client had not received
the funds, the referee wote to Attorney Roe April 12, 1996 asking
that he return the client's funds and advise the referee in witing
that he had done so. Wien the referee filed his report with the
court April 18, 1996, Attorney Roe had not responded that he had
returned the client's funds.

W adopt the referee's findings of fact and concl usi ons of |aw
concerning Attorney Roe's professional msconduct and determ ne
that the recommended six-nonths |icense suspension is appropriate
discipline to inpose for it. Attorney Roe's neglect of this
client's legal matters and failure to keep her infornmed not only of
the status of those matters but also of his receipt of funds
bel onging to her which he had obtai ned by unauthorized endorsenent,
when considered in light of his prior msconduct for which he was
di sciplined, constitute serious breaches of his professional duty
to his client and warrant commensurate sanction. In addition to
the Ilicense suspension, we direct that Attorney Roe nake
restitution to the client as recommended by the referee.

IT IS ORDERED that the |icense of Mchael F. Roe to practice
law in Wsconsin is suspended for a period of six nonths, effective

December 5, 1996
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IT 1S FURTHER ORDERED that within 60 days of the date of this
order Mchael F. Roe nake restitution as specified in the report of
the referee in this proceedi ng.

IT 1S FURTHER ORDERED that within 60 days of the date of this
order Mchael F. Roe pay to the Board of Attorneys Professiona
Responsibility the costs of this proceeding, provided that if the
costs are not paid within the tinme specified and absent a show ng
to this court of his inability to pay the costs within that tine,
the license of Mchael F. Roe to practice law in Wsconsin shall
remai n suspended until further order of the court.

IT IS FURTHER ORDERED that Mchael F. Roe conply with the
provisions of SCR 22.26 concerning the duties of a person whose

license to practice law in Wsconsin has been suspended.
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